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Court of Appeals of the District of Columbia 


No. 6217. I 

John G. Macfarlaxe et al., Appellants, | 

vs. I 

Wardmax Real Estate Investment CoRPORATit>N, 

a Corporation. I 


a Supreme Court of the District of Columbia. | 

I 

At Law. i 

I 

I 

No. 83425. ! 

I 

Wardman Real Estate Investment Corporatk^n, 
a Corporation, Plaintiff, | 

vs. I 

i 

John G. Macfarlane and Ruby C. MACFARLANjE, 

Defendants. ! 

! 

United States of America, | 

District of Columbia, ss: \ 

I 

Be it remembered. That in the Supreme Court I of the 
District of Columbia, at the City of Wasliington, in said 
District, at the times hereinafter mentioned, the fotlowing 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 


I 


I 


I 
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JOHN G. MACF.VRLANE ET .VL. VS. 


1 Declaration, 

Filed November 20, 1933. 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 83425. 


Wardman Real Estate Investment Corporation, 
a Corporation, Plaintiff, 

V. 

John G. Macfarlane and Ruby C. Macfarlane, 

Defendants. 

The plaintiff, the Wardman Real Estate Investment Cor¬ 
poration, a corporation organized and existing under the 
laws of the State of Virginia and having its office and prin¬ 
cipal place of business in the City of Washington, District 
of Columbia, sues the defendants, John G. Macfarlane and 
Rubv C. Macfarlane, both citizens of the United States and 
residents of the District of Columbia, for that heretofore 
to wit: 

That on the 28th day of April, 1928, the defendants, 
John G. Macfarlane and Ruby C. Macfarlane, by their 
promissory note duly signed, promised to pay to the order 
of Harrv Wardman and Thomas P. Bones the sum of 
$3,150.00, together with interest thereon at the rate of 
per annum until paid, said principal sum and interest being 
payable in monthly installments of $36.25 on or before the 
28th day of each and every month after the date of the 
note. That said note was thereafter endorsed by the 
payees therein, to wit, Harry Wardman and Thomas P. 
Bones, and sold and delivered for value to plaintiff. That 
said note by; its terms was given as deferred purchase 
money for and secured by a second deed of trust on lot 110 
in square 3198. Said deed of trust was recorded on the 
13th day of September, 1928, in liber 6220, folio 428 of the 
Land Records of the District of Columbia, and by 
2 its terms provided for the sale of said premises and 
the application of the proceeds thereof to the pay- 
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i 

ment of the principal and interest on said note ini the event 
said defendants failed or refused to pay the s^me when 
and as they became due and payable, and said de(|d of trust 
further provided: i 

i 

“It being agreed that said note shall, upon jsuch sale 
being made before the maturity of said note, be apd become 
due and payable at the election of the holder thei[eof.’’ 

I 

I 

That because of default in the payment of thb monthly 
installments on said note, said premises were S(j)ld in ac¬ 
cordance with the terms of said deed of trust on! June 22, 
1933. The net proceeds of said sale were applied, first, to 
the payment of the interest due to and including! June 22, 
1933, in the sum of $16.13 and the balance of said'proceeds 
amounting to $492.93 were applied on the principal of said 
note, leaving a balance due thereon of $1267.99 a^ of June 
22, 1933’. A copy of said note is attached heretcj) marked 
“Exhibit A’’ and prayed to be read and considered a part 
hereof the same as though fully set forth hereiln, and a 
copy of those portions of the deed of trust referred to 
above marked “Exhibit B’’ is also attached helreto and 
prayed to be read and considered a part hereof ^he same 
as though fully set forth herein. That in accordajnce with 
the terms of the deed of trust, the plaintiff has Exercised 
its election as the holder of said note to declare the whole 
note immediately due and payable. That there ils, there¬ 
fore, justly due and owing from the defendants to the 
plaintiff, the sum of $1267.99, together with interest thereon 
at the rate of 6% per annum from June 22, 1$33, and 
although often requested the defendants have not paid the 
same or any part thereof nor has anyone for th^m paid 
the same or any part thereof. | 

Wherefore, the plaintiff claims judgment against the 
defendants on said note in the sum of ^1267.99, 
3 together with interest thereon at the rate of :6% per 
annum from June 22, 1933, and costs of tikis suit, 
exclusive of all setoffs and just grounds of defensej. 

GEO. C. OBER, Jr[, 
Attorney for Plaintiff. 


2—6217a 
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Affidavit of Merit. 

District of Columbia, ss : 

Henry J. Robb, being first duly sworn according to law, 
on oath states that he is the Secretary of the Wardman 
Real Estate investment Corporation, a corporation, the 
plaintiff in the above entitled cause, that he has knowledge 
of the facts herein stated and is the person authorized by 
said corporation to execute this affidavit in its behalf. 
That said Wardman Real Estate Investment Corporation 
has a just cause of action against John G. Macfarlane and 
Ruby C. Macfarlane, the defendants in said cause, which 
cause of action is as follows: 

That on the 28th day of April, 1928, the defendants, 

John G. Macfarlane and Ruby C. Macfarlane, by their 

promissory note duly signed, promised to pay to the order 

of Harrv Wardman and Thomas P. Bones the sum of 
» 

$3,150.00, together with interest thereon at the rate of 6% 
per annum until paid, said principal sum and interest being 
payable in monthly installments of $36.25 on or before the 
28th dav of each and everv month after the date of the 
note. That said note was thereafter endorsed bv the 
])ayees therein, to wit, Harry Wardman and Thomas P. 
Bones, and sold and delivered for value to plaintiff. That 
said note by its terms was given as deferred purchase 
money for and secured by a second deed of trust on lot 
110 in square 3198. Said deed of trust was recorded on 
the 13tih day of September, 1928, in liber 6220, folio 
4 428 of the Land Records of the District of Columbia, 

and by its terms provided for the sale of said prem¬ 
ises and the application of the proceeds thereof to the pay¬ 
ment of the principal and interest on said note in the 
event said defendants failed or refused to pay the same 
when and as they became due and payable, and said deed 
of trust further provided: 

‘Ht being agreed that said note shall, upon such sale 
being made before the maturity of said note, be and become 
due and payable at the election of the holder thereof. ’ ’ 

That because of default in the pa 3 nnent of the monthly 
installments on said note, said premises were sold in 
accordance with the terms of said deed of tiiist on June 
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i 

22,1933. The net proceeds of said sale were applied, first, 
to the payment of the interest due to and incluqing June 
22, 1933, in the sum of $16.13 and the balance of |said pro¬ 
ceeds amounting to $492.93 were applied on the Iprincipal 
of said note, leaving a balance due thereon of $1267.99 as 
of June 22, 1933. A copy of said note is attached hereto 
marked ‘‘Plxhibit and prayed to be read and c(|)nsidered 
a part hereof the same as though fully set fortji herein, 
and a copy of those portions of the deed of trust! referred 
to above marked Exhibit B” is also attached hereto and 
prayed to be read and considered a part hereof the same 
as though fully set forth herein. That in accordance with 
the terms of the deed of trust, the plaintiff has qxercised 
its election as the holder of said note to declare tlhe whole 
note immediately due and payable. That there is, there¬ 
fore, justly due and owing from the defendants to the 
plaintiff, the sum of $1267.99, together with| interest 
thereon at the rate of 6% per annum from June j22, 1933, 
and although often requested the defendants have [not paid 
the same or any part thereof nor has anyone for them 
paid the same or any part thereof. I 

5 Wherefore, the plaintiff claims judgment against 

the defendants on said note in the sum of ^1267.99, 
together with interest thereon at the rate of 6% pdr annum 
from June 22, 1933, and costs of this suit, exclusive of all 
setoffs and just grounds of defense. 1 

HENRY J. itOBB. 

i 

i 

Subscribed and sworn to before me this 1st day oi Novem¬ 
ber, 1933. ! 

[seal.] ROBERT N. TAYLO]|l, 

Notary Piiblicl D. C. 

\ 

Memoranda. 

December 14, 1933.—Defendants’ Pleas and Affi|iavit of 
Defense, filed. | 

December 20, 1933.—Demurrer to Defendants^ Pleas, 
filed. 

January 8, 1934.—Demurrer to Pleas sustained.! 
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Defendants^ Amended Pleas. 

Filed January 13, 1934. 

v * 

*»*»*#« 

For a plea to the declaration in the above entitled cause, 
the defendants say the plaintiff ought not to have or main¬ 
tain its cause of action sued upon, for that: 

While it is true that the defendants dulv executed and 
delivered the promissory note sued upon, the same 
6 was given as part payment of the purchase price of 
premises known as Lot 110 in Square 3198, and the 
paper writing purporting to be a deed of trust referred to 
in the declaration, and being in form a deed of trust, was 
given to secure the payment of the said note; nevertheless, 
the defendants say the said paper writing was not in fact 
a deed of trust but was a mere mortgage, for the reasons 
following: 

The said James D. Hobbs and Howard A. Burns, named 
in the said deed of trust as trustees thereunder, were not 
in fact trustees selected by the respective parties to the said 
deed of trust, to act as such trustees for the mutual benefit 
of said respective parties. On the contrary, the said Hobbs 
and Burns were nominated wholly bv the said Harrv Ward- 
man and Thomas P. Bones, and the plaintiff, Wardman 
Real Estate Investment Corporation, and selected and de¬ 
signated by them, as such trustees without any option or 
choice on the part of the defendants. And, further, the 
defendants sat the said Hobbs and Burns, then and there 
were and thereafter continued to be the employees and 
agents of the said Wardman and Bones, and the said Ward- 
man Real Estate Investment Corporation, at all times act¬ 
ing solely for them, and at no time for the defendants: 
And, moreover, in acting and proceeding as and pretend¬ 
ing to be trustees acting and proceeding for the mutual 
benefit of Uie respective parties, the said Hobbs and Burns, 
at all times acted and proceeded in their doings concerning 
the said alleged deed of trust, solely as the employees and 
agents of the said Wardman and Bones, and the said Ward- 
man Real Estate Investment Corporation, to the damage 
and injury of the defendants. 

And the defendants further say that, to wit, on the 28th 
day of May, 1933, the defendants being indebted to the 
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plaintiff, as holder of the promissory note aforesaid, in the 
sum of, to wit, $1760.92, and not beini>: able to pafy the same, 
proceeded as follows: that is to say: I 

7 Bv virtue of the forc^’oine:, thev, the said defend- 
ants, notified and informed one Henry J.j Robb that 

they, the said defendants desired to and thereliy did sur¬ 
render to the plaintiff in and by the hand of th'e said last 
named Henry J. Robb, then and there being alsoj agent and 
employee of the plaintiff and in possession of the said prem¬ 
ises aforesaid and the keys thereof, in accord anid satisfac¬ 
tion of their, the said defendants’ debt aforesaid. 

And the defendants further say that thereafterj the plain¬ 
tiff, by and through the hand of the said Henr^ J. Robb 
last aforesaid, being so possessed as aforesaid, proceeded 
to exercise acts of dominion over the said preinises and 
thereby convert the same to their own use and to Accept and 
receive the same in accord and satisfaction of jtheir said 
debt, in the manner following, among other things: to wit, 
on the 1st day of June, 1933, the said Henry J. Rdbb, agent 
as aforesaid, entered into a lease of the said piiemises to 
one Hewlett X. Ervin together with an option to ])urchase 
the same, the said lease and option being in writin|»:; but the 
same is not here shown to the Court because the S|ame is in 
the possession of the plaintiff or its last named agent. And 
further accepting the said premises, in accord andj satisfac¬ 
tion of their said debt, the plaintiff, by and thTjOugh the 
hand of their said agents, Hobbs and Burns, acti% as and 
pretending to proceed as trustees under the alleged deed of 
trust aforesaid, thereafter advertised the said preihises for 
sale at auction, not in front of the said premises, pot after 
placarding, flagging, or belling the same as was j:hen and 
there the usage and custom, but in an auction rooni without 
exhibiton or view of the said })remises, and on, toj wit, the 
22nd day of June, 1933, at the said auction room aforesaid, 
the said Hobbs and Burns aforesaid, proceeding ps afore¬ 
said, but in the alleged character of trustees as aforesaid, 
declared the said premises sold to, and tl:Jereafter 

8 conveyed and transferred to the plaintiff ihe said 
premises, by good and sufficient deed, whicbl is here 

shown to the Court. | 

Further by way of plea, the defendants say, thaf by the 
means aforesaid, the plaintiff, to wit, on the 1st day bf June, 
1933, as aforesaid, elected to be and became the mbrtgagee 
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of the premises aforesaid, in possession, and by mesne con¬ 
veyances has become seized and possessed of the said prem¬ 
ises in fee simple in its demesne; in accord and satisfaction 
of the defendants’ debt aforesaid and in abatement thereof. 

JAMES B. ARCHER, 
i CHAS. F. SANFORD, 

Attorneys for Defendants. 

Affidai^it of Defense. 


District of Columbia, to wit: 

John (r. Macfarlane and Ruby C. Macfarlane, beinc: first 
duly sworn, onioath, each for himself and herself and not 
for the other, says: 

They are informed, advised, and believe, and upon such 
information, advice, and belief state and expect to prove 
at the trial of this cause that they are not, nor is either of 
them, indebted to the ])laintiff in the amount claimed or in 
any sum whatever upon the cause of action sued upon. The 
grounds of their defense are as follows: 

It is true that on the 28th day of A])ril, 1928, as part of 
the purchase price of Lot 110 in Square 3198, Washington, 
D. C., they executed and delivered to Harry Wardman and 
Thomas P. Bones their })roniissory note of $3,150.00, pay¬ 
able with interest, in monthly installments of $36.25, said 
payments to be credited to the abatement of interest 
9 and reduction of principal. And on the 28th day of 
April, 1933, affiants had made such monthly pay¬ 
ments as that the balance due u])on the latter date was the 
sum of $1760.92, the ])rincipal thereof to date. It is also 
true that at the time of the making of the ])romissory note 
aforesaid, and to secure the payment of the same these 
defendants executed and delivered the deed of trust referred 
to in the plaintiff’s declaration. But affiants are informed 
and believe, and upon said information and belief state and 
expect to pi’ove at the ti*ial of this cause that the said Harry 
Wardman and Thomas P. Bones, and the plaintiff, Ward- 
man Real Estate Investment Corporation, were at all times 
mere mortgagees of the said real estate without power of 
sale for the reasons following: At the time of the delivery 
of the said deed of trust, the persons named therein as trus¬ 
tees, namely, James D. Hobbs and Howard A. Burns, were 
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not trustees for the mutual benefit of affiants, a^ makers, 
and of Harry Wardman and Thomas P. Bonesj and the 
plaintiff Wardman Real Estate Investment Corporation, as 
holders, but were in fact the agents and employees of the 
said Harry Wardman, and the said Thomas P. Bones, and 
the said Wardman Real Estate Investment Corporation, 
and so acted in the pretended execution of the said deed of 
trust and the sale of the said real estate thereunder to the 
said Wardman Real Estate Investment Corporation as 
hereinafter set forth. j 

Affiants further sav that on or about the 28th dat of May, 
1938, they informed the plaintiff, through its duly author¬ 
ized agent, that they were unable to further carry out the 
purchase of the said real estate and that they desired to 
surrender the title and possession of the same in accord and 
satisfaction, and in payment of the balance due upon the 
said purchase price hereinabove mentioned. That 
10 upon the surrender of the said real estate to tjhe plain¬ 
tiff, as aforesaid, in accord and satisfaction of its 
claim and of the balance due upon the purchase price, the 
plaintiff, in acceptance of the same, proceeded to lease the 
said real estate, on or about the 1st day of June, 11933, to 
one Hewlett X. Ervin, with an option to purchase the same, 
said lease and option, being in writing, is not hei|e shown 
to the Court because the same is in the possessiop of the 
plaintiff. And thereafter, in further dominion oyer, and 
in a])pr()priati()n of the said real estate to its ownjuse, the 
plaintiff caused the said James D. Hobbs and the said 
Howard A. Burns, bv the title of trustees under sMd deed 
of trust aforesaid, to advertise the same for sale,i but not 
in accordance with the usage and custom of sale^ of real 
estate in the District of Columbia under deeds of trust. On 
the contrary, the course and manner of the said alle'^ed sale 
was as follows: The said real estate was advertised to be 
sold at the rooms of the auctioneer named in said adver¬ 
tisement and a de])Osit of $500.00 was required of the pur¬ 
chaser. Neither sign nor flag was placed in froi^t of or 
on the premises. No bidders appeared to purchase ^he said 
property other than the plaintiff. The property was 
knocked down to one Henry J. Robb, as agent for the plain¬ 
tiff herein, for the sum of $750.00. No deposit w^s made 
or exacted from the alleged purchaser, and no t|*ustees^ 
commissions were paid to or exacted by the said | alleged 


i 

I 
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trustees. Bv virtue of the said alle 2 :ed sale the said real 
estate has become the property of the plaintiff, and is of 
a value in e.xcess of the plaintiff’s claim. 

I JOHN G. MACFARLANE. 

i RUBY C. MACFARLANE. 

Subscribed and sworn to before me this 12th dav of 
Januarv, 1934. 

[seal.] JOHN C. FOSTER, 

Notary Public, D. C. 

JAMES B. ARCHER, 

CHAS. F. SANFORD, 

Attorneys for Defendants. 

11 Demurrer to Defendants' Amended Pleas. 

Filed January 18, 1934. 

Comes now the plaintiff, Wardman Real Estate Invest¬ 
ment Corporation, a cor])oration, by its attorney named 
below and 'demtiivcrs to the amended pleas filed herein on 

belialf of the defendants, and savs that thev are bad in sub- 

• « 

stance. 

GEO. C. OBER, Jr. 

Amonir the points of law to be argued in support of the 
foregoing demurrer are: 

(1) No technical distinction exists in the District of 
Columbia between a common law mortgage and deed of 
trust. 

(2) Sufficient facts to constitute an accord and satisfac¬ 
tion have not been pleaded. 

Supreme Court of the District of Columbia. 

Tuesday, January 30, 1934. 

Session resutned pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, ])residing. 

Upon consideration of the demurrer filed herein, to the 
amended pleas,; it is ordered that said demurrer be, and the 
same is hereby sustained. WJiereupon, the defendants by 







11 


I 

I 

WARDMAN REAL ESTATE INVESTMENT COR^. 

i 

their attorneys of record now, in open Court, elect to stand 
upon the said amended pleas and the demurrCr to said 
amended pleas having been sustained, judgment! is accord¬ 
ingly ordered. ; 

Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of One Thousand Tw^ Hundred 
Sixty-seven Dollars and Xinety-nine Cents ($126j7.99) with 
interest thereon from June 22, 1933, together with 
12 costs of suit to be taxed bv the clerk and hkve execu- 
tion thereof. ! 

From the foregoing judgment the defendant^ by their 
attorneys of record, in o])en Court, note an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in tjie sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu theredf. 

i 

1 

Memorandum, j 

February 19, 1934.—Undertaking on appeal lapproved 
and filed. i 

j 

Assignment of Errors. | 

I 

Filed February 19, 1934. j 

I 

« • • • * « I « 

The defendants assign as error the following: I 

1. The Court erred in holding and deciding I that the 

amended plea of the defendants did not tender an issue of 
fact of accord and satisfaction. | 

2. The Court erred in sustaining the demurrer to the 

said amended plea. I 

JAMES B. ARCHER, 

CHAS. F. SANFORD, 
Attorneys for Defendants. 

i 

Designation of Record. i 

j 

Filed February 19, 1934. ! 

I 

* # • • • • I # 

The Clerk of the Court will furnish a transcript of record 
on appeal, and include therein the following; | 
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1. Declaration and afiSdavit of merit. 

2. Memo, of original plea and affidavit of defense. 

13 3. Memo, of demurrer to original plea. 

4. Memo, of demurrer sustained, with leave to 

amend. 

5. Amended plea and affidavit of defense. 

6. Demurrer to amended plea. 

7. Demurrer sustained. Defendants’ election to stand 
upon the plea, and appeal noted in open court, bond $100.00, 
or cash $50.00 in lieu of bond. 

8. Assignment of errors. 

9. Memo., bond on appeal approved and filed. 

10. This order. 

JAMES B. ARCHER, 

I CHAS. F. SANFORD, 

Attorneys for Defendants. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Coluynhia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, herebv certifv the foregoing 
pages, numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 83425 at Law, wherein IVardman 
Real Estate Investment Corporation, a corporation, is 
Plaintiff and John G. Macfarlane et al. are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of April, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHA:\I, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6217. John G. Macfarlane et al., appellants, vs. Ward- 
man Real Estate Investment Corporation, a Corporation. 
Court of Appeals, District of Columbia. Filed Apr. 27, 
1934. Henry W. Hodges, Clerk. 
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Court of Appeeds of the 
District of Columbia 

APRIL TERM, 1934 


No. 6217 


John G. MacFarlane and Ruby C. ^IacFarlane, 

Appellants, 

vs, 

Wardman Real Estate Investment Corporation, 
A Corporation, Appellee 

BRIEF FOR APPELLANTS 

I 


James B. Archer, 

I 

Charles F\ Sanford, 
Attorneys for Appellants. 
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IX THE 

Court of Appeals of the 
District of Columbia 

APRIL TERM, 1934 


No. 6217 


I 

John G. MacFarlane and Ruby C. MacF.arlanie, 

Appellants, I 


vs. 


Wahdman Real Estate Investment Corporatio)s", 
A Corporation, Appellee 


BRIEF FOR APPELLANTS 


STATEMENT OF THE CASE 


The suit, in form an action for a balance due o|n a 
secured note, is in effect an action for a deficienc}j’ of 
$1,267.99 on a sale of real estate under a deedj of 
trust, after application of the proceeds to the exfjen- 
ses of the sale. The declaration alleires default in jtlie 
])ayinent of interest and a sale at public auction ifor 
the sum of $750.00. (The plaintiff having eledted 
under the terms of the deed of trust to declare ^he 
balance of the principal due upon such default in |:he 
payimuit of interest.) j 

After demurrer to an original ])lea, the defendants 
inter[)osed an amended plea, expressed to be a pjlea 


1 


2 


of accord and satisfaction by surrender of the equity 
in payment of the debt, and acceptance by matter in 
pais. A demurrer to the amended plea beiiii^ sus¬ 
tained, the defendants elected to stand upon the i)lea 
and judgment was entered as claimed. Ajjpeal is 
from the judgment. 


ERROR ASSIGNED 


The Court erred in holding the amended plea bad 
on ireneral demurrer. 


ARGUMENT 


While the special demurrer of the common law is 
not specilically abolished by the law rules of the Su- 
})reme Court of the District of Columbia (as it is in 
Kquity) Law rule 26, Section 3, provides that formal 
defects may be availed of by “motion to strike, or 
other appropriate motion,” which procedure is ob¬ 
viously intended to be preferred. 

The significance of the foregoing is that the amend¬ 
ed })lea contains matter which might well be the sub¬ 
ject of a separate plea, namely, the absence of a defi¬ 
ciency on sale because of the invalidity of the sale. 
But if the! plea were duplicitous, the only consequence 
would be to put the defendants to an election, either 
upon special demurrer, or motion to strike, or motion 
on the evidence. 


NEVERTHELESS, if the plea be duijlicitous, it 
tenders an issue of fact, both as to an accord and 
satisfaction, and the absence of a deficiency on sale, 
which entitled the defendants to a trial on the merits. 


i 


3 ! 

I 

VICARIOUS ACCEPTANCE OF THE SURRE^ER 

AND ACCORD i 

i 

Xo rule of law or principle of public policy can be 
asserted gainsaying the right and power of a| mort¬ 
gagor to surrender his equity of redemption, |by an 
executed verbal agreement, in satisfaction of a! mort¬ 
gage debt, particularly where the mortgagors jassert 
the right, as in this case. In such a situation the 
Statute of Frauds has no application. I 

Duif vs. McDonough, 155 Pa. 10, (S.C.) 25 
Atl. 608. ^ I 

In the case of Nolan vs. Urmston, 18 Ohio |(Gris¬ 
wold) 273, see: 1 

SYLLABUS. Where a purchaser of a tract o| land, 
after receiving his deed, executed a mortgage to the 
vendor for the unpaid purchase money, went int^ pos¬ 
session and remained in possession several year's; but 
having paid no part of the mortgage debt, agreeji ver¬ 
bally with the mortgagee to give up his interest| for a 
specified sum, in pursuance of which agreement he 
took the consideration, yielded up the possession to a 
person authorized by the mortgagee to receive i|:, and 
the person so authorized, after occupying it for a 
time, purchased the land for a full price from the 
mortgagee, and took a deed in fee simple, with jcove¬ 
nants of seizen and warranty: HELD, that he inight 
sustain a bill in equity to quiet the title again$t the 
original vendee or his heirs. i 

The Court: (page 276) ‘‘there is nothing ip this 
statement of the case, showing any acts inconsis¬ 
tent with equity, either on the part of Barr, the 
mortgagee, who had bought in, as may bej sup¬ 
posed, Nolan’s equity of redemption, or op the 
part of Urmston, the complainant in the original 
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bill, who may have supposed that he had taken 
by his purc'hase the entire title to the ])reniises. 
The niortirairee’s ecjnity of redem])tion is nof an 
intenst fJtaf cannot he affected except hp a deed 
dnip executed (italics supplied). It will receive 
indeed as apainst the clai?ns of the niotipapee 
(italics isu})plied) and his assiirnee the favorable 
consideration of a court of equity, but still it may 
be forfeited, or made to pass by a decree to a 
bona fide purchaser. If Urmston had made only 
a verbal ajxreement to ])urchase of Barr and 
Xolan, who, tog-ether, had a perfect title to the 
land, and had gone into })ossession and occupied 
as he shows he has done in this case, he would, 
ut)on payment of the purchase money, have been 
entitled' to a decree for a convevance in fee. If 
Xolan had encouraged Urmston to pay off Barr, 
or had stood by and permitted him to purchase 
under a belief that he had given up his interest 
to Barr, a court of equity would grant relief to 
the purchaser, and decree to him an unincumbered 
title.’’ 


It reipiires little comment to show the conclusive¬ 
ness of the foregoing case of Xolan vs. Urmston in 
favor of the defendants at bar. In the first place, it 
was a claim asserted by and through the mortgagee 
against the mortgagors, whose favorable position in 
an equity court, in an ordinary case, is fully recog¬ 
nized in the o])inion. And this involves relief against 
forfeiture, and a release of lien upon payment of the 
mortgage debt. While in the case at bar it is the 
Mortpapors who are asserting title in the mortgagee 
by virtue of its pseudo sale, with resultant convey¬ 
ance, and with all the implications of the estoppel 
against the mortgagors to assert title in themselves in 
the circumstances hereafter. 

In other words, having acquiesced in the acquisition 




5 


of litk* by tlio inortgag’ce through a sale to its(|?lf (as 
presently demonstrated) in the manner and under the 
eireumstanees set forth in the plea, the mortgagors 
have ii-revocablv vested title in the morte:ai»:ee;l hence 
nothing remained but to ascertain, as a question of 
fact, whether it was done in accord and satisfiaction 
of the debt. I 

P^or example. Trull vs. Skinner, 34 Mass. (17 jPick.) 
213, was a case where the owner of an equity |of re¬ 
demption made an absolute deed, and, simultaneously 
a deed of defeasance was given him, which was 'after¬ 
wards surrendered up and cancelled with intention to 
make the former convevance absolute. i 

Shaw, C. J., ^‘The plaintiff has brought his bill 
in equity to redeem certain mortgaged premises 
therein described, being parcels of real estate sit¬ 
uated in Cambridge. • • • There is no doubt (p. 
214) that the transaction * * * constituted a b^ort- 
gage. • • • . i 

The first question is, whether this last Agree¬ 
ment surrendering and cancelling the instrument 
of defeasance was an extinguishment of the 
equity of redemption, as between the partie^, and 
against the creditors of the mortgagor. The 
Court are of opinion, that where an absolute deed 
is given, accompanied by a simultaneous iilstru- 
ment, operating by way of defeasance, and after¬ 
wards the parties, by fair mutual stipulations, 
agree that the defeasance shall be surrendered 
and cancelled, with an intent to vest the estatje un¬ 
conditionally in the grantee by force of thei first 
deed, by such surrender and cancellation thje es¬ 
tate becomes absolute in the mortgagee. | The 
original convevance stands unaffected in form 
and legal effect; it conveys an estate in feej; the 
only party who could ever claim a right to deny 
it tiiat operation, by engrafting a condition qpon 
it, has voluntarily surrendered the only |egal 
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evidence, by which that claim could be supported, 
and is hereby esto})])ed from settinir it up. Such 
cancellation does not operate by way of transfer, 
nor strictly speaking by way of release working 
u])on the estate, but rather as an estoppel arising 
from the voluntary surrender of the legal evi¬ 
dence, by which alone the claim could be sup¬ 
ported: like the cancellation of an unregistered 
deed, and the convevance bv the first grantor to a 
third person without notice. The cancellation 
convevs no interest to the grantor, and vet taken 
together, such cancellation and convevance to a 
third person make a good title to the latter by 
o])eration of law.'’ 

Trull vs. Skinner, 34 Mass. 213. 


The foregoing powerful elucidation of the force of 
the doctrine of estoppel in taking the place of a formal 
conveyance, is ])eculiarly applicable to the situation in 
this case. 


To the same effect is f^alis vs. Conway, 7 Allen 
(Mass.) 46. 

Svllabus. “If a bond of defeasance which 
was executed bv the grantee of land to the grantor 
at the time of taking the deed is surrendered and 
destroyed at the expiration of the time limited 
therein, and a new bond is given upon a considera¬ 
tion partly new, by which the grantee agrees to 
reconvey the premises to his grantor upon the 
payment within an additional time of a larger 
sum, the grantor thereby surrenders and aban¬ 
dons his title as mortgagor, and the grantee be¬ 
comes the owner of the land in fee.” 

Falis vs. Conway, 7 Allen (Mass.) 46. 


The apparent confusion which resulted in the judg¬ 
ment in this case, is doubtless due to the misconcep¬ 
tion that an equity of redemption may not be disposed 
of as between a mortgagor and mortgagee without 



tlie forinalitv of a deed. This fallacy is easily tirace- 

able to the niysticisin which hedired about tlie adcient 

» * 

I 

coiniiion law respectinir matters dependent uponj rec¬ 
ord. Kyen the i)ayment of a jud.irnient could ndt be 
interposed as a defense, unless it was manifestcjd by 
the record of the satisfaction of the judi»nient. i 
The modern cases on this subject are hi con.\imili 
casii to the yerbal surrender of an eipiity of rediomp- 
lioii in satisfaction of a mortiiaiie debt. Thai the 
former rule is no lon<»:er .<acrosanct is illustratdd by 
tiie ex])ression of the Supreme C'ourt of the Upited 
States, and evidenced by innumerable decisions! col- 

• I 

lected in Corpus Juris, Volume 1, Section 4, 
.‘;24-r)25, and notes, e.xamination of which has {)i|oved 


tliem accurate. j 

In the case of Bohiiiicr vs. Tuyes, 120 U. S.,| 198, 
20.3, receipt of a lesser sum in satisfaction of a jude:- 
ment; the Court: 


“The technical difficulty that there can be no 
satisfaction and discharire of a juda^nient or de¬ 
cree, except by matter of record, Mitcheljl vs. 
Hawkey, 4 Denio, 414 (S.C.) 47 Am. Dec.j 2G0, 
cannot be inter])osed. At common law actual|pay- 
nient of a debt of record could not be pleaded in 

an action for recovery of the debt. This hasibeen 

% 

chan< 2 :ed by statute both in Enirland and! this 
Country, and no reason can be assigned wh^ an 
accord and satisfaction should not have the j^ame 
effect. In the present case the action is ncjt on 
the decree, but on tlie api)eal bond, * * * its to 
which matters in pais, such as payment, or accord 
and satisfaction, were always a ^i^ood plea.”j 

Bofin^er vs. Tuyes, 120 U. S. 198. j 

The Farmers’ Bank of Va. vs. Groves, 12 How. 
(U.S.) 51, there was a bill to restrain judgiment 
airainst Groves, Collier and King, upon draft ac- 


I 


i 
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copied by (rroves for accoiiiinodation of Kine:. (’oilier 
and Kiiie: a.Lcreed in writinir that if Collier should be 
permitted to purchase Kini»‘'i> plantation and slaves at 
sheriff’s sale upon the judeinent for his own account 
or for the account of the bank, full discharge should 
be given, especially to droves, who, although not a 
party to the agreement was a witness, acquiescing. 
Collier purchased the property and made a new ar¬ 
rangement with the bank for its security. 

‘‘The court below granted a preliminary in¬ 
junction, and afterwards at the hearing on the 
pleadings and proofs, confirmed the same, and 
decreed that satisfaction of the judgment against 
(jroves should be entered of record. 

“Upon full consideration we are of opinion this 
decree is right, and should be affirmed.” 

Farmers’ Bank of Va. vs. Grov’es, 12 How. 

(U. S.) 51. 

So in the case of In Re Freeman, 117 Fed. 680,—a 
case of abandoning appeal from judgment and part 
payment, the Court says: 

“Counsel for the judgment creditors have cited 
three cases holding that to a debt of specialty and 
record, such as a judgment, accord and satisfac¬ 
tion cannot be pleaded. This was once the rule, 
but it is so no longer in the courts of the United 
States. Bofinger vs. Tuyes, 120 U. S. 198.” 

In Re Freeman, 117 Fed. 680, 684. 

Cori)us Juris, commenting on this subject, states 
that the rule of law formerlv obtaining was abolished 
by Statute 4 Anne, Ch. 16, Section 12; that in most of 
the decisions no particular statutory authority was 
mentioned or relied upon, and that in one state the 
court seems to have adopted the English statute as a 
part of the common law of the state (See Savage vs. 
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Evennan, 70 Pa. 317)). In McX^ullonixli vs. Franklin 
Coal Co., 21 Md. 256, and Booth vs. Campbell, jib Md. 
569, the doctrine relied upon is treated as American 
common law. 1 


“This rule has been much broken in upon by 
Statutes, by decisions and upon equitable t^rbunds, 
in modern times.’' 

Savaire vs. Blanchard, 148 Mass. 348. j 


Ap})ellants have anticipated no difficulty norl ex])e- 
rienced any doubt that an actual and formal cclnvey- 
ance of an equity of redenqition in real estate niay be 
pleaded in accord and satisfaction of the moi|tgap:e 
debt, but, for the convenience of the Court, a (jjollec- 
tion of authorities upon that subject is listed jin an 
a])iu‘ndi.\ to this bi-ief. It is an odd thini;-, howevei|’, that 
in one case (see Preston vs. Christmas, 2 Wils. IC. P. • 
Sfi: 9.5 Reprint, 700), whicli holds to the contrary on 
the li'rouiid that an equity of redemption has no lvalue 
in law. j 


RESUME 

The Pleadings Present An Issue of Fact 


The endeavor of this brief has been to assemble 


weighty authorities for the following two prq 
tions: 


posi- 


(a) A mortgage debt may be accorded and sat¬ 
isfied by a surrender of the e(]uity of redemption: 


(b) That such a surrender, for such a purpose, 
can be accomplished otherwise than by a formal 
deed from the mortgagor to the mortgagee. i 

Tlie amended plea in this case sought to aveij the 
offer of the appellants to surrender their equitjy of 
redemption in accord and satisfaction of the balance 
due on the mortgage debt, and that the mortgagee, 


i 

I 

i 
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tliroui^li its airoiits and servants accepted the offer,— 
not by acceptinu: or receiviiii>- a formal conveyance, but 
by acts in pais legally equivalent to such a convey¬ 
ance, upon the j)rinciples of law for which our author¬ 
ities are cited. 

1. The airent and employee of the orii^inal and 
succeedinir mortgagees took constructive posses¬ 
sion by accepting the key and leasing the property 
with an option of sale. 

2. The plaintitf mortgagee, through its enqdoy- 
ees went through the form of selling the ])roperly 
by it .self, to itself for a nominal sum, without even 
di.sguising the absence of a deposit by the nominal 
purchaser, or the payment of trustees’ commis¬ 
sions. 

Must it be said by all fair minds that the plaintiff 
mortgagee was not carrving out the accord and satis- 
faction, or inducing the appellants to think so? 

That such a .sale could not be gone through, or vali¬ 
dated, without tlie acquiescence of the mortgagors, 
needs but a conception of the legal and equitable prin¬ 
ciples embalmed in the unvarying expressions of this 
Court. 

All the conditions are set forth in the amended plea 
in this case,,which obtained in the cases of Holman vs. 
Ryon, 61 App. D. C., 10, and Spruill vs. Ballard, 61 
App. D. C., 112, where such a so-called deed of trust, 
and such a sale under the same, were unmasked and 
identified as mortgages without power of sale, and 
sales bv mortgagees to themselves. 

Holman vs. Ryon, 61 App. D. C. 10, 

Spruill vs. Ballard, 61 App. D. C. 112. 

Moreover, the established principle, so recognized 
by our appellate court, has, as decisions concerning 
real estate naturally do, become what is known in law 
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as a '‘rule of property,” for the obvious reasjon that 
everv individual reads into his inuninients bf title 
\vhal the juridical authority has announced. i\nd so, 
in at least two recorded decisions of the Sui)renie 
(\)urt of the District of Columbia, well debaljed and 
well considered, tlie permanency of the rule is vindi¬ 
cated. While the cases of Mortimer vs. National 

I 

.Morti;a^e:e and Investment Co., decided by Mr. ljustice 
Cordon (Supreme Court D. C., Equity No. ir)30.‘n), 
and the case of Wardman Real Estate Inv(^stment 
C()r])oration vs. Luther F. Murphy, et ah, Ljiw No. 
SL844, Supreme Court, D. C., decided by Mr. '^Justice 
Luhrine,-; while, we sav, these cases rnav not be strictlv 
authoritative because of the official subordination of 
the court, they are nevertheless most sii;-nificaiit upon 
the point that proceedings under a deed of trjist are 
considered less bv nomenclature than bv their ulti- 

* * I 

mate and probable tendency. | 

In the ^lurphy case (Wardman Real Estate invest¬ 
ment Corporation vs. Luther F. .Murphy, No. j81,844. 
At Law, iniappeaJvd) the learned Justice had ajnd im¬ 
proved the opportunity to show tlie utter futijlity of 
such a pretended sale as is under discussion,! to fix 
either the just rights of the parties, or the honest 
value of the property so frittered away. And!in the 
course of Mr. Justice Luliring’s opinion, he stjressed 
tlie decision of the Supreme Court of Wisconsinj in tlie 
case of S])ring State Bank vs. Giese, 246 N. W. b56, to 
sliow that in times such as now exist, a deficiencjy can¬ 
not be established bv a pseudo sale like the one! in the 

• * I 

case at bar. 

We therefore respectfully submit that the juc|gment 
of the court in the present instance should have been 

^ • • • i • 

that tlie amended plea, required a replication, jeither 


I 
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that there was no accord contemplated, or that the 
sale was such as to establish a lojral deficiency; failini:: 
which the judirment should ])e reversed and the cause 
remanded. 

Submitted: 

Jamp:s B. Auchek, 

Chahi.es F. Sanford, 
Attorneys for Appellants. 


APPENDIX 

Actual surrender of equity of redemption may be 
pleaded in aqcord and .satisfaction of mortii:a«:e debt. 

Howe vs. Mackey, b Pick (Mass.) 44, 

Loud vs. Winchester, r)2 Mich. 174, 

Eckford vs. DeKay, 2f) Wend. (X.Y.) 29, 
Straiiij: vs. Holmes, 7 (\>w. (X.Y.) 224, 

Smithers vs. Smitli, 20 X. C., 89, 

Savaire vs. Everman, 70 Pa., 215, 

Bailev vs. (^owles, 80 Ill., 222. 
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STATEMENT OF THE CASE. | 

This is a suit upon a promissory nolo which was oriu'- 

inallv secured i)v a d(*(‘d of trust on c(*rtain real estate. 

» * 

The terms of th(‘ trust not heini^' carried ont, the ])i’(^p- 

ertv was advmnised and sold at foiH‘closnr(‘ sale. The 
• ! 

net ])!’oceeds of this sah* W(*r(‘ credited on the face jof 
the note and the amount now claimed is the balanjce 

I 

due as of the date of the sale. 



In tlio amended ])lea tin* ex(*cuti(>n and delivery of 
tile note are exjiressly admitted (I^. p. (>). As the 
amount sued for is not mentioned in said amended 
|>lea in any way whatsoevm*, this must also be taken 
as admitted. As a defensi*, h<)WeV(.*r, faets which a})- 
})ellants (did’midants l)(*k)w) claim to support an ac¬ 
cord and satisfaction ai'e set forth. On demui‘i-er the 
(’oiirt below lield that these facts were not sufficient 
to const it utt‘ an accord and satisfaction and tluu'efore 
sustained the demuri'er. Tin* ai)])ellants ((hd’imdants 
below) thereupon elected to stand upon their amended 
plea and hence this ajijieal. 


ARGUMENT. 

In the court below (1\. ]). 11) the aiipellants (Defen¬ 
dants below) assi^-ned as errors the followiiiu’: (1 ) The 
(’ourt erred in holding and deciding' that the amended 
plea of defendants did not t(*n(U*r an issiu* of fact of 
accord and satisfaction; and (-) The (’ourt erred in 
sustainiiiii- the demurrer to the said amended pl(‘a. 
Whereas in thi'ir briid’ (p. -) it is stated that the error 
assiii'iied is that the (’ourt erred in holdinii- the anamded. 
])lea bad on ,u-em*ral demurrer. Some effort is there¬ 
after ap])a!r(‘ntly made to read into the plea some other 
d(*fense than that of accoi'd and satisfaction and the 
arn’umeiit is uriivil that if there is anv otlu*r dih'mise 
stated therein that the jilea is therefoi-e only “duplici¬ 
tous" and tenders an issue of fact which entitled them 
to a trial tm tlu‘ merits. It is resp(.*cttully submitted 
that a most careful readinii* of the amended pl(*a which 
is set forth in full in tlu‘ i-ecord commencine,- at jiaii’e (>, 
fails to reveal a tender of any issue other than that of 
an accord and satisfaction. This was the only ({ues- 
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tion before the Court below and is all that haslbeen 
brought hen* on a])i)eal. I 

Pages ?> to }>, inehisive, of aj)])ellants' brief a]|)j)ar- 
ontly c-itc ('as(‘s in snppoi't of the pro])osition otj law 
that a inorlgagoo or u-rantoi‘ under a deed of trnstiniav 
sni’i’i'iidcr tin* ]»r(‘niises involv(‘d to the mortgager or 
jiarty s(*('nred under a d(‘ed of trust and hav(‘ the ^j^ame 
acee]>ted in sneh a way by him as to eonstitnte a^i ac¬ 
cord and satisfaction of the debt involved. It wa^ ad¬ 
mitted in the Court b(*low and is admitted herejthat 
it is ])ossi])l(‘ for sneh an accoi‘d and satisfaction tjo be 

I 

mad(‘ and th(*i'(* is no cont(‘ntion here that the antjhor- 
ities cited in tlie ])ages jnst ref(‘rred to of the brief 
a]‘(‘ ineoin’ect or should not be followed by this Honor¬ 
able Court. I 

It is, liow(‘ver, r(*s]x*ctfullv submitted that no facts 

• I . 

are al!(*ged in the* amended ])lea now under scrujtiny 
which niaki* the foi’(*going rul(* of law a])])licable.| It 
is admitted on i)ag(* 10 of a])])ellants’ brief that tjien* 
is no claim that the accord and satisfaction in this case 
was accomplished by the tender and accei)tanco bf a 
formal conv(‘yance. Therefore* the only question pre- 
s(*nted for ('onsideration is whether or not the act[^ of 
api)ellee (i)laintiff l)elow) were such as to estop it fi*om 
denying that the* d(*l)t is extinguisheel because of an 
accorel anel satisfaction. 

The amended i)lea sets forth (R. ]). 7) that thejap- 
j)ellants (defenelants bele)w) were inelebted to a]')pel- 
lee (])laintiff below) and being unable te) ])ay notijfied 
an agent e)f the ai)])ellee (])laintiff bele)w) that tjiey 
‘blesired to anel there*by did surrender to the ])laii|tiff 
in anel bv the hand of the said last named Henry J. 
Robb, then anel there* b(*ing also agent anel emplo^'ee 
of the pjlaintitf and in possession of the said premises 
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aforesaid and tlie kevs lluM'Oof, in aeeord and satisfac- 

* 

lion of llivii', llu‘ said did'endants* debt aforesaid’’. In 
otli(‘r words, lln* a]>|)(‘llanls liav(‘ alleu'ed that at sonie- 
tinio })rioi- to the dat(‘ on which tlu‘y elainu'd to liave 
snrrend(*i-(‘d the premises ajipeliec* had siu-nred ])Os- 
s(.*ssion th(‘i-eof. I low and in what manner is not set 
fortli. The amended plea tlieii eontinues with an alle- 
^U’ation in snhstanee (I\. p. 7) stating’ that a])])ellee 
th(‘r(‘aft(*r heinu’ so ])ossess(*d of tlie piannises pi'o- 
ee(Ml(‘d to exereisc' eerlain acts of dominion tluna'ovm'. 

It is very sie-nilic-ant to note that tlnn’c* is no alloiLra- 
tion in said ]»Iea to tin* effect that aj)]K*llee aeet'ptod the 
premis(*s i,n the mann<*r and form in wliieh it is alloirod 
thoy were tendered. 

Xo pai’tienlai- sieaiitieama' can ht* attac-hed to th(‘ pos- 
s(‘ssion of:tin* key to tin* ])]\‘mises in tin* ahs(*ne(* of a 
d(‘{init(‘ alh*e'ation that it was teinh'ia'd and aee(‘])ted 
nn(h*r sneh eirenmstane(‘s as to show an intention on 
the ])art of tin* a]>p(‘lh*e to ae(*ept the ])remises in dis- 
eliai'.Li’t' of tin* d(‘ht. This proposition of law is eonsid- 
(*red so wi‘ll s(*ttl(*d that no authorities are submitted 


in su])])ort tlnux'of. <*s]»eeially in view of the fact tliat 
th(*r(‘ is no allegation whatsoev(‘r eoncerniiiLT the man¬ 
ner in which the k(*y came into the possession of ap- 
])ellee. 

In addition to this no a:L:reem(*nt or even no particu¬ 
lar si:Li’nilieauct' c*an h(* attached, as a matter of law, to 

anv of the otluu’ acts all(‘i:’(Ml to have he(‘n done hv the 

• • 


app(*lh‘{x It found the posst*ssion of certain ])remises 
thrust upon it and saw V(‘ry clearly tliat the a]>]iellants 
liad abandoned tln'in. Ap])ellee having- a vital inter¬ 
est in these ])remises h(‘eause they were tlie security 
for a note which it owm*d, was clearlv under the dutv 
to take reasonable stei)s to safeguard them for the 


o 


pin'poso of ])reveiitiiiir damage and })reserving ds se- 
eurity until such time as a legal dis})osition coijild be 
made of tlunn. | 

In otlK'i’ woi’ds, api)(‘llants simply have* allege(|l that 
wluni tli(*v found tlumiselvos unable to ])av thejir in- 
d(*l)tedn(*ss in rash tlu‘V sonuiit to diseharm* it bv jaban- 

* V. ' • j 

doning tin* prinnises seeiiring it and notifying a])|)ellee 

thereof: and tlK*v now sc‘(‘k to sav that lH*eans:e ai)- 

1 . 

pelh'e took rare of these abandoned premise's pejiding 
a foreelosnre sale that it, as a matter of law, ha'id en- 

I 

te‘r(‘d into an aeeord and satisfaction with them tjhere- 
by extinguishing their obligation. I 

Tn eonelnsion, it is re'speetfully snbmitte'd thalt the 
judgnu'nt of the (’onrt Ix'low was correct and s|ionld 
be affirmed. ! 


(rEo. C. Obek, Jh.. I 

I 

Attorneij for App\'Upe. 


j 
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